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To Whom It May Concern: 

The Health & Fitness Association (“HFA” or “Association”) is grateful for the chance to offer 
comments in response to the Federal Trade Commission’s (“FTC” or “Commission”) advance 
notice of proposed rulemaking (“ANPR”)1 regarding prenotification negative option plans. This 
ANPR seeks input on how to enhance current regulatory standards, including the potential use of 
Section 18 of the FTC Act, 15 USC 57a(a)(1)(B) to update the Rule. 

Introduction 

The Health & Fitness Association is the leading trade association representing the health and 
fitness industry in the United States. HFA’s members include a diverse range of businesses, from 
large multi-location health clubs and fitness centers to small, independently owned gyms, 
studios, and franchise operators, as well as industry suppliers and service providers. Collectively, 
these businesses serve tens of millions of consumers nationwide and play a critical role in 
promoting physical activity, preventive health, and overall well-being. 

HFA’s membership is largely composed of small and mid-sized businesses that operate in local 
communities across the country, many of which rely on recurring membership models- including 
term only, month-to-month, and term to auto-renewal, among others - to provide affordable and 
consistent access to fitness services. These businesses are subject to extensive state and local 
regulatory frameworks governing membership contracts, disclosures, and cancellation rights. As 
such, HFA has a strong interest in ensuring that any federal regulation in this space reflects the 
operational realities of in-person, facility-based services and complements—rather than conflicts 
with—existing consumer protection regimes. 

1 Rule Concerning the Use of Prenotification Negative Option Plans, 91 Fed. Reg. 12,318 (Mar. 13, 2026) (to be codified 
at 16 C.F.R. pt. 425) (advanced notice of public rulemaking). 

http://www.regulations.gov/
https://www.federalregister.gov/documents/2026/03/13/2026-04952/rule-concerning-the-use-of-prenotification-negative-option-plans
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We acknowledge the consumer protection concerns that have historically been associated with 
certain aspects of fitness memberships, particularly around billing transparency and cancellation 
practices. The industry has not ignored these concerns. To the contrary, HFA and its members 
have actively supported efforts to improve disclosures, modernize cancellation processes, and 
align practices with evolving consumer expectations. This rulemaking presents an opportunity to 
build on that progress in a way that enhances consumer protection while remaining grounded in 
how these businesses actually operate.  
 

HFA supports clear, enforceable, and consumer-friendly standards governing negative option 
practices. At the same time, any such standards should be: (1) tailored to demonstrated 
consumer harm; (2) feasible within real-world operational and technological systems; and (3) 
harmonized with existing state and federal frameworks. These principles provide an appropriate 
lens for evaluating the issues raised in this rulemaking. 

 

General Comments 

Fitness club memberships have historically raised consumer protection concerns, particularly 
around enrollment transparency, recurring billing, and cancellation practices. The industry 
recognizes this history and has taken meaningful steps in recent years to address it, including 
improving disclosures, simplifying cancellation processes, and aligning practices more closely 
with consumer expectations. HFA supports these efforts and believes they should continue. 

Against this backdrop, HFA respectfully submits that, even considering the Commission’s 
responses to prior comments in the Federal Register as part of the Negative Option Rule, 89 Fed. 
Reg. 90,476 (Nov. 15, 2024) (“vacated Rule”), the approach reflected in the vacated Rule remains 
overbroad and insufficiently tailored to the specific harms it seeks to address. As the Commission 
considers whether and how to proceed with any future rulemaking, it should reassess whether a 
uniform framework can appropriately account for materially different industries and business 
models. 

In responding to comments on the vacated Rule submitted by HFA (formerly IHRSA) and others, 
the Commission declined to adopt industry-specific distinctions and instead applied a uniform 
set of requirements to all “negative option features.”2 That approach should be reconsidered. A 
one-size-fits-all framework risks addressing the wrong problems in the wrong contexts.  

Health and fitness memberships differ fundamentally from low-touch, passive subscription 
models such as streaming or other digital services. These are brick-and-mortar businesses that 
operate physical facilities, employ staff, maintain equipment, and engage with consumers on an 
ongoing, in-person basis. Consumers typically enter into written agreements and interact regularly 
with the service, reducing the risk of the “forgotten subscription” harms that have driven much of 
the Commission’s concerns in other sectors. Fitness club memberships vary in structure, 
reinforcing the need for clear disclosures and straightforward cancellation or non-renewal options 
tailored to the specific terms. 

 
2 89 FR at 90,484. 

https://www.federalregister.gov/documents/2024/11/15/2024-25534/negative-option-rule
https://www.federalregister.gov/d/2024-25534/p-160
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HFA agrees that baseline federal standards can promote clarity and consistency. However, 
uniformity should not come at the expense of appropriate tailoring. In the health and fitness 
context, consumers are already protected by comprehensive state health club statutes,3 state 
click-to-cancel laws,4 as well as federal authorities such as the Restore Online Shoppers’ 
Confidence Act, 15 U.S.C. §§ 8401–8405 (2024), and established payment systems protections, 
including the Nacha Operating Rules5 and applicable credit card network rules. Consumers also 
retain the ability to revoke authorization for recurring payments through financial institutions 
under existing frameworks, including the Electronic Fund Transfer Act and applicable credit card 
network rules, providing an additional layer of protection. A rule that does not account for these 
existing frameworks risks layering duplicative or conflicting requirements without a corresponding 
consumer benefit. 

Accordingly, any future rule should focus on demonstrable risks in passive, low-engagement 
subscription models while allowing flexibility for industries where consumers remain actively 
engaged. HFA stands ready to work with the Commission to develop practical, balanced solutions 
that improve transparency and cancellation processes without imposing unnecessary burdens. 

 

Responses 

Section B.5. 

Third Party Involvement 

HFA members frequently rely on third-party service providers, including payment 
processors, automated clearing house (ACH) networks, and membership management or 
customer relationship management platforms, to administer recurring billing, enrollment, 
and cancellation processes. These third parties play a central operational role in 
implementing membership agreements, including processing payments, managing billing 
cycles, and executing cancellation requests. In many cases, recurring charges are 
processed through third-party systems, and consumers may also exercise cancellation 
rights directly through financial institutions by revoking payment authorizations. 

These providers function as critical compliance infrastructure for the industry. However, 
unlike vertically integrated, single-platform providers in other sectors, these systems must 

 
3 See, generally, Health & Fitness Association, “State of the States 2026: US Fitness Policy Update & Compliance 
Guide,” February 2026 (available at: https://www.healthandfitness.org/wp-content/uploads/State-of-the-States-
2026_FINAL.pdf) (accessed April 11, 2026) (“HFA State of the States”). 
4 See, e.g., Cal. Bus. & Prof. Code § 17602 (Automatic Renewal Law) 

(requiring clear disclosure of renewal terms and a cancellation mechanism that is “easy-to-use,” including the ability 
to cancel online where enrollment occurred online); N.Y. Gen. Bus. Law § 527-a; Va. Code § 59.1-207.45 et seq.; Colo. 
Rev. Stat. § 6-1-732; 6 Del. C. § 2730 et seq. 
5 Nacha – The Electronic Payments Association, Operating Rules & Guidelines (2024). 

https://www.healthandfitness.org/wp-content/uploads/State-of-the-States-2026_FINAL.pdf
https://www.healthandfitness.org/wp-content/uploads/State-of-the-States-2026_FINAL.pdf
https://www.healthandfitness.org/wp-content/uploads/State-of-the-States-2026_FINAL.pdf
https://www.healthandfitness.org/wp-content/uploads/State-of-the-States-2026_FINAL.pdf
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operate across a wide range of state laws,6 contract structures, and operational models. 
They are designed to be configurable, not uniform. 

As a result, even where third-party providers develop tools intended to support 
compliance, they cannot guarantee that every configuration used by every club will satisfy 
every aspect of multiple, highly nuanced and sometimes conflicting legal requirements. 
The ultimate compliance responsibility therefore remains with individual fitness 
operators—many of which are small businesses—who must rely on these systems while 
bearing the associated legal risk. 

This dynamic is similar to other regulated service environments, such as payroll 
processing, where providers facilitate compliance but do not assume legal responsibility 
for it. This dynamic increases compliance costs and uncertainty for fitness operators, 
particularly small businesses. 

Increasing prescriptive federal requirements—particularly around timing, sequencing, or 
immediacy—will compound these challenges and may reduce, rather than enhance, the 
ability of these systems to deliver consistent, user-friendly compliance solutions. 

 

Section C.1.e 

 

“Saves”  
Offering discounts or other incentives to encourage a consumer to remain enrolled in a 
negative option program (“saves”) is not inherently unfair or deceptive, provided that the 
practice is transparent, non-coercive, and does not impede or delay the consumer’s ability 
to cancel. In many cases, such offers serve a legitimate and pro-consumer purpose: they 
allow the company to better understand the consumer’s reason for seeking cancellation 
and, where appropriate, to address concerns through improved pricing, service 
adjustments, or other accommodations, such as placing a membership “on hold” to 
preserve pricing or other components of the membership.  

Importantly, a properly structured “save” interaction preserves the consumer’s autonomy. 
The consumer remains free to decline any offer and proceed with cancellation through a 
clear and readily available mechanism. When implemented in this manner, “saves” 
function as an optional retention tool rather than a barrier to exit. It is also notable that, 
despite actively regulating automatic renewal and cancellation practices, states have 
generally refrained from prohibiting retention or “save” efforts, suggesting a recognition that 
such practices, when conducted transparently, can coexist with consumer protection 
objectives. Prohibiting or unduly restricting such practices could eliminate opportunities 
for mutually beneficial outcomes, including cost savings for consumers who may prefer to 
continue the service under revised terms. Accordingly, the relevant inquiry should focus 
not on the existence of retention offers, but on whether the cancellation process remains 
straightforward, prompt, and free from misleading representations or undue friction. 

 
6 See, generally, HFA State of the States. 

https://www.healthandfitness.org/wp-content/uploads/State-of-the-States-2026_FINAL.pdf
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Section D.1 

Questions About Specific Rule Provisions, Generally  

The Association recognizes that the Commission has indicated it may consider portions of the 
vacated Rule in developing any future proposal. In that regard, HFA offers the following comments 
to highlight specific provisions included in, or contemplated by, the vacated Rule that raise 
concerns in the context of in-person, facility-based membership models. While HFA supports 
clear disclosures, informed consent, and reasonable cancellation mechanisms, several aspects 
of the vacated Rule would impose prescriptive requirements that do not align with existing state 
law frameworks or the operational realities of the health and fitness industry. The following 
comments are intended to assist the Commission in identifying opportunities to refine and 
appropriately tailor any future rulemaking. 

Prospective Application of Any New Rule: 

HFA strongly recommends that any new rule apply only to contracts entered on or after the 
rule’s effective date. Applying new requirements to pre-existing agreements would impose 
substantial and disproportionate burdens on businesses, particularly small and mid-sized 
operators, who would be required to review, modify, or potentially renegotiate large 
volumes of existing contracts. This would undoubtedly require small businesses to hire 
counsel skilled in state and local health spa laws and state auto renewal laws, as these 
contracts are often heavily regulated and these would not be simple changes.  

Moreover, retroactive application could create conflicts with state law frameworks 
governing health club agreements and disrupt settled contractual relationships. A clear, 
prospective-only application would provide regulatory certainty, allow for orderly 
implementation, and avoid unintended disruption to both businesses and consumers. 

Definitional Clarity: 

HFA encourages the Commission to provide clear and consistent definitions distinguishing 
among automatic renewal agreements, continuous service contracts, and term-limited 
agreements. Greater clarity would help ensure that requirements are applied appropriately 
based on the structure of the agreement.  

Existing state law frameworks do not apply uniform terminology. For example, California 
defines both “automatic renewal” and “continuous service” but regulates them together, 
while other states focus primarily on automatic renewal without clearly distinguishing 
continuous service arrangements.7 State health club statutes, in turn, regulate 
membership agreements without relying on these same definitions. As a result, the same 

 
7 See Cal. Bus. & Prof. Code § 17601; N.Y. Gen. Bus. Law § 527; 815 Ill. Comp. Stat. 601/5. 
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agreement may be characterized differently across legal regimes, creating uncertainty as to 
which requirements apply. Any federal rule should provide clear definitions while 
recognizing these distinctions, rather than collapsing them into a single, undifferentiated 
framework. 

In the health and fitness industry, it is commonly understood that an automatic renewal 
agreement occurs when a consumer signs up for a 12-month gym membership at a 
promotional rate, which automatically renews for successive 12-month terms unless the 
member cancels before the renewal date. The renewal may occur at the same or a different 
rate, with advance notice provided. A continuous service agreement occurs when a 
consumer enrolls in a month-to-month membership that bills on a recurring basis (e.g., 
monthly dues) and continues indefinitely until the member cancels. There is no fixed end 
date or renewal event, just ongoing service with recurring charges. A term limited 
agreement occurs when a consumer purchases a 10-class pack or a 3-month fitness 
program that expires at the end of the stated term and does not renew automatically.  
Access simply ends unless the consumer affirmatively purchases a new package. 

Cancellation Mechanisms and Termination Practices: 

HFA respectfully asks that the Commission clarify in any forthcoming regulation that the 

“simple cancellation mechanism” applies solely to the cancellation of the negative option 
feature and does not operate to terminate or otherwise affect the entirety of the underlying 

contract or agreement. 

As recognized in the preamble to the vacated rule, many commercial agreements, 

particularly those involving health facilities and their members, are multifaceted and 

contain numerous provisions that are wholly unrelated to any negative option feature. 

These agreements often govern a broad range of rights and obligations, including access to 

facilities, ancillary services, billing arrangements, and dispute resolution mechanisms. 

Accordingly, any cancellation process designed to address negative option features 

should be narrowly tailored to that purpose. It should not be construed, either explicitly or 

implicitly, as a mechanism for unwinding or nullifying the full contractual relationship 

between the parties. Clarifying this distinction will help prevent confusion, reduce the risk 

of unintended contract termination, and ensure that both consumers and providers retain 

the benefits and obligations of the broader agreement absent a clear and deliberate 

decision to terminate it in full. 

Fixed-Term Agreements: 

HFA respectfully submits that any future rule should clearly distinguish between negative 

option features and fixed-term membership agreements. In the health and fitness industry, 

many memberships are structured as annual or other term contracts, which reflect a 
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bargained-for exchange between the consumer and the facility. These agreements are 

fundamentally different from open-ended, automatically renewing subscriptions. 

The rule should not be interpreted to require that consumers be permitted to terminate a 

fixed-term agreement prior to the conclusion of the agreed-upon term. Allowing immediate 

cancellation of payment obligations in such circumstances would effectively nullify valid 

contractual commitments and undermine well-established principles of contract law, and 

create tension with state health club statutes which permit fixed-term agreements with 

specified “for-cause” reasons a consumer may terminate early, such as death, disability, 

and/or relocation of the member, or closure of the club. 8  At the same time, HFA does not 

oppose applying reasonable cancellation requirements to any month-to-month or 

automatically renewing period that follows the expiration of a term contract. Clarifying this 

distinction would ensure that the rule addresses negative option features without 

disrupting lawful and widely used contract structures. 

Immediacy of Termination: 

The vacated Rule required that sellers “immediately halt recurring charges” upon 
cancellation.9 Recurring billing systems operate through coordinated, multi-step processes 
that are not instantaneous. Billing files are generated in advance and routed through third-
party processors and payment networks (e.g., card networks or ACH systems), each of 
which has its own timing, validation, and settlement requirements. Once a billing cycle 
enters processing, last-minute changes may be technically infeasible or introduce a 
significant risk of error or failed transactions. To add further complexity, a processor must 
upload these files to their processing partners such as Worldpay or Stripe for card 
processing and the ACH network and processing bank for ACH. There are several handoffs 
in the chain and quality steps that have to be taken to ensure compliance with card rules or 
ACH rules.  Some lead time is necessary to implement changes. 

This requirement also conflicts with state law frameworks, which generally allow 
cancellation to take effect at the end of a billing cycle or within a reasonable processing 
period.10 These approaches reflect the operational realities of recurring billing systems and 
provide clarity to consumers regarding the timing of cancellation and continued access 
during any prepaid period. A more workable standard would require cancellations to be 
processed promptly within a reasonable timeframe, rather than “immediately.” 

 
8 See, e.g., Cal. Civ. Code § 1812.85 (permitting cancellation of health studio services contracts in specified 
circumstances, including death, disability, or relocation); N.Y. Gen. Bus. Law § 627 (requiring refunds and permitting 
cancellation under limited conditions such as death, disability, or facility closure); Fla. Stat. § 501.017 (providing for 
cancellation rights in defined circumstances, including relocation or disability); Tex. Occ. Code § 702.304 (permitting 
cancellation upon death, disability, or relocation); 815 Ill. Comp. Stat. 645/4 (requiring cancellation and refunds in 
specified circumstances, including death or disability). 
9 89 FR 90,537 (§ 425.6(a)). 
10 See, e.g., N.Y. Gen. Bus. Law § 624; Cal. Civ. Code § 1812.85; Fla. Stat. § 501.017 (2024). 

https://www.federalregister.gov/documents/2024/11/15/2024-25534/negative-option-rule
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 The FTC should make very clear that "cancellation" does not prevent or preclude further 
recurring billing for in-term members.  It only prevents automatic renewal and the billing of 
those renewal periods. If the member signed up for 12 monthly non-cancellable payments, 
those payments should continue. 

Advance Notice and Effective Date of Cancellation: 

The Commission should also clarify the permissible use of advance notice periods. To be 
clear, this is in relation to how much notice members must give clubs. There are millions 
upon millions of member contracts that already have some form of notice requirements in 
them, which would be nullified if the Commission were to make a rule prohibiting advance 
notice periods. Industry practices vary, but short, clearly disclosed notice periods are often 
used to align cancellation timing with billing cycles, provide a window to verify identity, or 
engage in reasonable “save” interaction. 

A requirement that cancellation requests always prevent the next scheduled charge—
regardless of timing—may not be workable and could create confusion where billing cycles 
are already in progress. A more balanced approach would permit reasonable, clearly 
disclosed notice periods, such as one month for a month-to-month continuous service, 
while ensuring that consumers understand the timing of cancellation and any final 
charges. 11 

Unlike passive subscription models, brick-and-mortar fitness facilities operate with 
significant overhead costs. Allowing reasonable notice periods enables operators to better 
anticipate and manage staffing, equipment, and facility demands. 

Refund Obligations: 

HFA encourages the Commission to clarify that cancellation of a negative option feature 
does not require refunds of amounts already paid for a current billing period, absent a 
specific legal or contractual obligation. 

States are already very prescriptive in the size of fonts for certain disclosures, requiring 
consumer cooling off/buyer remorse periods, and information disclosure requirements.12  
State laws generally address refunds in specific circumstances (such as requiring a refund 
to effectuate a consumer’s “free look” at a health club for the first three days after joining), 
but do not mandate across-the-board prorated refunds upon cancellation.13 One of the 

 
11 See, e.g., Minn. Stat. § 325G.59, subd. 2 (termination of continuous service “must take effect no later than 31 days 
from the date of a verified consumer's notice of termination” unless the consumer specifies a future date). 
12 See, e.g., Cal. Civ. Code § 1812.82 (prescribing specific contract disclosures and formatting requirements for health 
studio services contracts); N.Y. Gen. Bus. Law § 624 (mandating detailed contract terms and cancellation rights); Fla. 
Stat. § 501.0125 (requiring enumerated disclosures and a three-day cooling-off period); Tex. Occ. Code § 702.307; 815 
Ill. Comp. Stat. 645/6 (similarly imposing disclosure, formatting, and cancellation requirements). 
13 See, e.g., Cal. Civ. Code § 1812.85 (providing for refunds in specified circumstances, such as disability or relocation, 
rather than mandating universal prorated refunds); N.Y. Gen. Bus. Law § 627 (requiring refunds in limited 
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most frequent member complaints is a request for a refund based on periods of non-use. 
But, like other subscription models (e.g., Netflix), membership fees are tied to access 
rather than usage, a distinction that is especially important given the fixed overhead 
required to operate physical fitness facilities. Any rule should preserve this distinction. 

Annual Reminders: 

With respect to “annual reminders,” HFA does not believe a blanket requirement across all 
negative option programs is warranted or appropriately tailored to the Commission’s stated 
concerns. As reflected in the prior rulemaking, the Commission ultimately declined to 
adopt such a requirement in the final rule and instead sought additional comment, 
recognizing that negative option programs vary significantly across industries and business 
models. A one-size-fits-all annual notice obligation would impose burdens without 
necessarily delivering meaningful consumer benefit. 

The Commission’s concerns regarding “forgotten subscriptions” are primarily associated 
with low-touch, passive-use services, such as digital or SaaS offerings. By contrast, 
services that require regular in-person attendance involve ongoing, affirmative consumer 
engagement. In these contexts, consumers are routinely reminded of their participation 
through their physical use of the service, making periodic annual reminders largely 
duplicative and of limited utility. 

State laws generally use event-based triggers—such as a trial conversion or a term 
conversion to a continuous service—rather than annual notices.14  Lacking such a trigger, 
continuous service (e.g., month-to-month) health club agreements should not require 
annual or periodic notice as nothing concerning the member’s use of the club has 
changed. Aligning with these frameworks would better target consumer risk while avoiding 
unnecessary communications.  

Consent Structure: 

The Commission should permit a single, integrated agreement incorporating all required 

disclosures and consents. Mandating separate agreements for the negative option feature 

would introduce unnecessary complexity and conflict with state health club statutes, 

which are designed around a single, comprehensive contract.15  A single agreement 

ensures clarity, reduces confusion, and aligns with existing law. 

Requiring separate consents would also create a fragmented and inefficient user 

experience that is inconsistent with modern consumer expectations. Consumers 

increasingly expect streamlined, intuitive enrollment processes, and multiple layers of 

agreements, checkboxes, and submission steps introduce friction without meaningfully 

 

circumstances, including certain cancellations and closures); Fla. Stat. § 501.017 (addressing refunds upon 
cancellation under defined conditions); Tex. Occ. Code § 702.304 (providing for refunds in enumerated 
circumstances); 815 Ill. Comp. Stat. 645/4 (requiring refunds in specified situations, such as death or disability). 
14 See Cal. Bus. & Prof. Code § 17602; N.Y. Gen. Bus. Law § 527-a. 
15 See, e.g., Cal. Civ. Code § 1812.82; N.Y. Gen. Bus. Law § 623; Fla. Stat. § 501.0125. 
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enhancing consumer understanding. By contrast, a single, well-structured agreement with 

clear disclosures allows the industry to meet transparency objectives while keeping pace 

with technological solutions consumers expect and demand. It also avoids the need for 

companies to build and maintain numerous system variations to accommodate a 

patchwork of potentially inconsistent requirements, many of which may apply differently 

across locations or business models. 

Disclosures Sequencing:  

HFA has concerns with the rigid sequencing requirements reflected in the vacated Rule. 
Mandating a fixed order of disclosures does not align with modern digital enrollment design 
and can degrade the user experience. Member companies report consumer complaints 
indicating that such formats are confusing and inconsistent with standard online 
transactions. 

State laws generally require disclosures to be “clear and conspicuous” before enrollment, 
but do not prescribe a specific sequence.16  A rigid federal sequencing requirement would 
therefore be out of step with existing frameworks and could introduce unnecessary friction 
into the enrollment process. Consumers increasingly expect streamlined, intuitive sign-up 
experiences, and requiring multiple, segmented steps or acknowledgments risks creating 
confusion rather than enhancing understanding. 

In addition, many state health club statutes and related automatic renewal laws already 
prescribe the content, formatting, and placement of disclosures, including requirements 
that certain provisions appear in specific locations or in particular font sizes or styles.17 A 
rigid federal sequencing requirement risks creating direct conflicts with these state-
specific mandates, which in some cases render contracts unenforceable if not strictly 
followed. Requiring all disclosures to be separately emphasized may dilute their 
effectiveness, as uniform emphasis can reduce, rather than enhance, consumer 
comprehension. 

The sequencing requirement also necessitates significant system changes on a club-by-
club basis. By contrast, allowing a single, integrated flow—so long as all material terms are 
are presented clearly and conspicuously—supports transparency while enabling 
businesses to meet consumer expectations and avoid building duplicative systems across 
a patchwork of requirements. 

 
16 See Cal. Bus. & Prof. Code § 17602; N.Y. Gen. Bus. Law § 527; 815 Ill. Comp. Stat. 601/10. 
17 See, e.g., Cal. Civ. Code § 1812.85(b)(1)–(2) (requiring specific disclosures in prescribed formats for health studio 
services contracts); Ariz. Rev. Stat. § 44-1793(A), (D) (mandating contract terms and formatting requirements); Fla. 
Stat. § 501.017(1) (requiring specified disclosures in health studio contracts); Tex. Occ. Code §§ 702.304(1), 702.305–
.306 (prescribing required contract provisions and placement); Utah Code § 13-23-3(1)(b)(i)–(ii) (requiring specific 
disclosures in defined formats and locations). 
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The Commission should instead adopt an outcome-based standard requiring clear and 
conspicuous disclosure before consent, without mandating format or sequence. For 

example: “Sellers must present all material terms clearly and conspicuously before 
collecting any money from the consumer or allowing the consumer to enter into a binding 
contract with a negative option feature, but may determine the format and sequence of 
such disclosures so long as the overall presentation is not misleading and facilitates 
consumer understanding.”  This approach would preserve strong consumer protections 
while promoting usability, regulatory alignment, and practical implementation. 

Section D.2  

Compliance Costs  

Implementation of the prior rule imposed significant compliance costs and operational 
challenges, particularly for companies supporting multiple platforms and business 
models. Industry participants report incurring substantial developer expenses—exceeding 
seven figures in some cases—yet still facing limitations in achieving full technical 
compliance within the required timeframe. In certain instances, companies were only able 
to deploy interim solutions that required manual intervention to process cancellation 
requests, underscoring the complexity of building fully automated, compliant systems 
across diverse platforms. A more comprehensive approach would require additional 
significant investment and would necessarily divert resources from other innovations that 
consumers and fitness operators increasingly expect, including advancements in AI-driven 
tools, wearable integrations, and broader wellness offerings. These challenges were 
compounded by an abbreviated implementation period, which forced companies to rapidly 
reallocate product roadmaps and budgets. Any future rulemaking should include a more 
realistic and phased compliance timeline to allow for thoughtful development, testing, and 
deployment of compliant solutions. These costs ultimately flow through to fitness 
operators—many of which are small businesses—and, in turn, to consumers.  

 

Section E  

 Exemptions 

HFA supports the Commission’s consideration of exemptions as part of any future 
rulemaking and believes that a well-defined, flexible exemption framework is essential to 
ensuring that any rule is appropriately tailored to the risks it is intended to address.  

Procedure. HFA supports retaining the Commission’s existing petition process for both full 
and partial exemptions, as it provides a structured and transparent mechanism for case-
by-case evaluation. At the same time, the Commission should consider supplementing 
that process by identifying, at the outset, categories of businesses that may warrant 
exemption based on the nature of their services and the level of consumer engagement.  
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Criteria. Exemption determinations should be guided by whether the underlying risks the 
rule seeks to address—such as lack of consumer awareness, passive enrollment, or 
difficulty canceling—are prevalent in the relevant industry. Key factors should include: (1) 
the degree of ongoing consumer engagement with the service; (2) whether consumers 
enter into written agreements that clearly disclose material terms; (3) the existence of 
established cancellation mechanisms; and (4) the extent to which the industry is already 
subject to comprehensive state or federal regulation. 

Evidence. The Commission should permit a range of evidence to support exemption 
requests, including industry-wide data on consumer usage and engagement, complaint 
rates relative to the size of the consumer base, existing regulatory requirements, and 
operational practices related to disclosure and cancellation. Trade association 
submissions, aggregated industry data, and evidence of compliance with state law 
frameworks should be considered appropriate and probative. 

Scope of Exemptions. HFA believes the Commission should not limit exemptions to 
individual businesses. Where appropriate, exemptions should apply to entire industries or 
categories of services that share common characteristics demonstrating a lower risk of 
consumer harm. Limiting exemptions to individual entities would create unnecessary 
administrative burdens and inconsistent outcomes. Technology companies in the industry 
would need to provide technologies built one way for non-exempts, and another way for 
exempts, increasing costs and consumer confusion. The Commission may consider 
whether exemptions should be subject to periodic review, but they should not be time-
limited absent evidence that conditions have materially changed. 

Application of Requirements. If the Commission proceeds with a new rule, it should 
consider exempting certain industries from specific requirements that do not align with 
their business models. For example, requirements related to “immediate” cancellation, 
rigid disclosure sequencing, or annual reminders may be unnecessary or 
counterproductive in industries characterized by ongoing, in-person engagement and clear, 
written membership agreements. Tailoring requirements in this manner would better align 
regulatory obligations with actual consumer risk. 

Targeted Application. The Commission should consider whether a new rule should be 
more narrowly tailored to industries where problematic negative option practices are 
demonstrably prevalent, such as low-touch digital subscription services or trial-based 
enrollment models. The fitness industry recognizes that it has historically been the subject 
of consumer concerns, particularly with respect to billing and cancellation practices, and 
does not suggest that it should be exempt from appropriate oversight. At the same time, 
the record reflects meaningful efforts across the industry to address these issues through 
improved disclosures, more accessible cancellation mechanisms, and compliance with 
detailed state regulatory regimes. A more targeted approach would better focus regulatory 
resources on areas of demonstrated risk while avoiding unnecessary burdens on industries 
that have evolved and are actively working to align with consumer expectations. 
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Small and Legacy Operators: HFA encourages the Commission to consider incorporating 
enforcement flexibility for small or legacy operators that may face challenges in 
immediately implementing new technical requirements. Many smaller facilities rely on 
legacy systems or in-person processes and may require additional time and resources to 
come into compliance. Rather than broad exemptions, a more effective approach would be 
to provide a structured compliance pathway, such as a reasonable implementation period, 
clear guidance, and an opportunity to cure deficiencies before enforcement actions are 
initiated.  

Enforcement Discretion and Safe Harbors: The Commission should consider 
incorporating both enforcement discretion and safe harbor provisions to support effective 
compliance. Under an enforcement discretion framework, entities that demonstrate good-
faith efforts to comply—such as implementing compliant systems, updating disclosures, 
or promptly addressing identified deficiencies—should be afforded an opportunity to cure 
before facing enforcement action. Complementing this approach, a safe harbor provision 
could provide that entities adhering to specified practices or relying on established 
compliance mechanisms are deemed in compliance, absent evidence of deception or 
willful misconduct. Together, these tools would promote proactive compliance, provide 
regulatory certainty, and reduce the risk that good-faith actors are penalized for technical 
or transitional shortcomings. 

In sum, HFA encourages the Commission to adopt an exemption framework that is flexible, 
evidence-based, and capable of distinguishing between high-risk and low-risk business models. 
Such an approach would promote effective consumer protection while avoiding overbroad 
regulation of industries that already operate within transparent and well-regulated frameworks. 

 

Conclusion  

HFA appreciates the Commission’s focus on improving consumer protections in negative option 
marketing. As the Commission considers next steps, any future rule should establish clear 

baseline protections while allowing flexibility to account for differences across industries and 

business models. 

A tailored, outcome-based approach will promote transparency and effective cancellation 
processes without imposing unnecessary burdens or conflicting with existing legal frameworks. 
HFA welcomes continued engagement with the Commission on these issues. If you have any 
questions, please contact HFA’s Chief of Staff, Mike Goscinski at 
mgoscinski@healthandfitness.org. 
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Respectfully submitted, 

 

Greta Wagner 

Interim Chief Executive Officer  
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