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Introduction

In CJD v CJE and CJF [2021] SGHC 61 (“CJD”), 
the High Court of Singapore was asked to 
determine when a party may be joined to an 
arbitration under the “forced joinder” provisions of 
the 2014 Rules of the London Court of International 
Arbitration Rules (“2014 LCIA Rules”). “Forced 
joinder” refers to the joining of a party to an 
arbitration despite the objections of the other 
parties. In finding that the requirements for 
joinder were not satisfied, the Court reaffirmed 
the principle of party autonomy in arbitration, and 
provided guidance on the situations in which a 
party may be joined to ongoing proceedings.

Click the button below for details.
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The Court’s decision

The Court agreed with the Tribunal and dismissed the application. Its reasoning was as follows:

Textual interpretation: The plain words of Article 22.1(viii) of the 2014 LCIA Rules did not 
envision the requisite written consent being established simply because an entity was party to 
an arbitration agreement no matter how generally worded. Article 22.1(viii) could have been 
expressly drafted in those terms if that had been the intended effect1. 

Procedural unfairness: The joinder party would be forced to live in a state of uncertainty as to 
whether it would be called upon to defend itself or advance claims in the ongoing arbitration 
from the commencement of the arbitration until its conclusion. The joinder party might well be 
deprived of the opportunity to nominate or participate in the selection of its own arbitrator if it 
was joined mid-way in the proceedings2.

Party autonomy: The arbitration agreement could have been drafted in terms that clearly and 
unambiguously stipulated that a party’s entry into the JVA would constitute written consent to 
being joined as a party in any arbitral reference between any of the other parties. Such clear 
and unambiguous wording was not present in the JVA3.

Double separability: This doctrine distinguishes between the original arbitration contract 
between the parties and the separate contract that arises between the parties to a dispute in 
a particular arbitration reference. A person may be a party to the former but a stranger to the 
latter, if it was not named in the arbitration reference. As such, that person’s consent to being 
subsequently joined to the arbitration reference is required and essential4.

No prejudice: In this case, P would not be deprived of the opportunity to seek recourse against 
D2, because it remained open for P to commence fresh arbitration proceedings against D2, and 
seek to have those proceedings consolidated with the arbitration against D1. 

Brief facts

The plaintiff in the Court proceedings (“P”), the 1st 
Defendant (“D1”), and the 2nd Defendant (“D2”, who 
was D1’s 100% parent company) entered into a joint 
venture agreement (“JVA”) relating to certain residential 
and commercial developments. The JVA contained 
an arbitration clause (Clause 36.3) which provided 
for arbitration under the 2014 LCIA Rules. Following 
a breakdown in the relationship, D1 commenced 
arbitration against P under the arbitration clause; P then 
applied to join D2 to the arbitration about a year after 
its commencement. The 2014 LCIA Rules require the 
proposed joinder party to have “consented expressly to 
such joinder in writing” either in the arbitration agreement 
or after the commencement of the arbitration. P argued 
that D2 had provided such express written consent by 
virtue of its being party to the JVA and the arbitration 
agreement therein, which had expressly adopted the LCIA 
Rules containing the provision for forced joinder. 

The Tribunal rejected the joinder application, holding 
that the fact that a party was a signatory to the JVA per 
se did not equate to written consent to being joined in 
any arbitral reference involving the other JV parties. P 
then applied to the High Court of Singapore to reverse 
the Tribunal’s jurisdictional ruling (under s 10(3)(b) 
of the Singapore International Arbitration Act, which 
provides for appeals on jurisdiction). 

1  CJD at [49]

2  CJD at [50]

3  CJD at [52] 

4  CJD at [62], PT First Media at [192]

Article 22.1(viii) of the 2014 LCIA 
Rules empowers tribunals to “allow 
one or more third persons to be 
joined in the arbitration as a party 
provided any such third person and 
the applicant party have consented 
to such joinder in writing following the 
Commencement Date or (if earlier) in 
the Arbitration Agreement”.



Implications and practice tips 

Choice of institutional rules

Aside from situations in which there is 
unanimous consent to the proposed joinder 
(which would be rare in practice), the 
circumstances under which a person could 
be joined to an arbitration reference can vary 
significantly across the major institutional 
rules. As such, at the formation of multi-party 
agreements or in other circumstances where 
liability is likely to be joint (for instance, because 
of the existence of third party guarantees, 
indemnities, or shareholder agreements), it 
would be worthwhile for contracting parties 
to familiarize themselves with the joinder 
provisions under the various institutional rules. 
A summary of the joinder requirements under 
several leading institutional rules is set out (see 
right column):

3

Arbitral Institutional Rules Relevant joinder rules

2014 LCIA Rules, Art 22.1(viii) 
A non-party to the arbitration agreement may be joined as long 
as it has consented to the joinder in writing, notwithstanding the 
objections of the other parties

2016 SIAC Rules, Rule 7 Unless there is unanimous consent, the person to be joined 
must be prima facie party to the arbitration agreement

2018 HKIAC Arbitration Rules, Art 27 Unless there is unanimous consent, the person to be joined 
must be prima facie party to the arbitration agreement

2021 ICC Arbitration Rules, Art 7

A non-party to the arbitration agreement may be joined, if it 
“accepts the constitution of the arbitral tribunal and agrees to 
the Terms of Reference” of the arbitration. The Tribunal must 
also take into account all relevant circumstances, including 
whether the arbitral tribunal has prima facie jurisdiction over 
the additional party, the timing of the Request for Joinder, 
possible conflicts of interests and the impact of the joinder on 
the arbitral procedure.

2012 Swiss Rules of International 
Arbitration, Art 4(2)

A non-party to the arbitration agreement may be joined, 
subject to the Tribunal “consulting with all the parties, including 
the person or persons to be joined, taking into account all 
relevant circumstances” 

Perhaps the most significant difference amongst the 
rules is whether they permit joinder of persons who 
are strangers to the original arbitration agreement. The 
rules which allow for such joinder of strangers (such 
as the LCIA, ICC and Swiss Rules) represent the most 
significant derogation from party autonomy, in that they 
compel arbitration with persons with whom the parties 
to the original agreement had never specifically agreed 
to arbitrate. As noted by the Court of Appeal in the 
seminal decision of PT First Media TBK (formerly known 
as PT Broadband Multimedia TBK) v Astro Nusantara 

International BV and others and another appeal [2013] 
SGCA 57 (“PT First Media”) (at [188]), such “forced 
joinder” could be prejudicial to the objecting parties to 
the arbitration, who could find themselves having to deal 
with a larger pool of issues and larger legal liability by 
virtue of the involvement of a person with whom they 
had never agreed to arbitrate. The ICC and Swiss Rules 
arguably tend even further toward the Tribunal discretion 
end of the spectrum than the LCIA Rules, in that they 
allow the Tribunal (at least theoretically) to join a non-
party even if that party and all the other parties object. 
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On the other end of the spectrum 
are the SIAC and HKIAC Rules, 
under which a person may only be 
joined if it is prima facie party to 
the arbitration agreement. These 
rules would not face the same 
objection of compelling the parties 
to arbitrate with a stranger to the 
arbitration agreement, although 
they do compel arbitration with a 
stranger to the separate contract 
amongst the parties to the original 
arbitration reference (the second 
contract under the doctrine of 
double separability). The diagram 
at right column illustrates where 
various joinder rules could be 
said to lie on the sliding scale of 
incursion into party autonomy.

What does this mean for parties looking to 
select a set of institutional rules to govern any 
arbitral reference? 

Arguably, those who prefer greater certainty as to 
the scope of issues and potential liability in any 
dispute arising under the main agreement, might 
do well to select institutional rules which restrict 
joinder to the parties to the original agreement. This 
approach would reduce the risk of the counterparty 
successfully joining an unrestricted category of 
persons to the arbitration, and thereby potentially 
expanding the scope and exposure of  
the proceedings. 

On the other hand, a party who stands to benefit 
from the involvement of strangers in any dispute, 
including a party who is the beneficiary of a guarantee 
or indemnity supportive of but separate from the 
main agreement, might prefer flexibility over certainty, 
and opt for institutional rules which confer on the 
Tribunal the wide discretion to join non-parties to the 
reference. That being said, joinder procedures are 
only one of many factors likely to feature in the parties’ 
choice of institutional rules to govern the arbitration 
– other factors such as cost, speed, the institution’s 
credibility, the range and experience of the institution’s 
panel of arbitrators, and other procedural features 
such as the availability of summary determination, 
expedited procedures or emergency relief, are likely to 
feature prominently in the decision matrix. 

It is also open to the parties to draft a bespoke joinder 
provision into their arbitration clause, which would 
allow them to deviate from the standard joinder 
requirements under the selected institutional rules. In 
CJD for instance, the Court observed that the parties 
could have drafted the arbitration agreement in terms 
that unambiguously stipulated that all parties to the 
arbitration agreement were, by that agreement, also 
consenting in writing to being joined to any arbitral 
reference5. However, such bespoke joinder provisions 
are fairly uncommon, as it is rare for parties to 
consider the details of a potential joinder at the outset 
of the relationship, and because of the difficulty in 
anticipating the shape of any potential arbitration. 

2016 SIAC / 2018 
HKIAC Rules

A party may only 
be joined if it is 
prima facie party 
to the arbitration 
Agreement

2012 Swiss Rules

A non-party may be 
joined, subject to the 
Tribunal “consulting 
with all the 
parties… taking into 
account all relevant 
circumstances”

2020 LCIA Rules

A non-party may be 
joined as long as it 
has consented to the 
joinder in writing, 
notwithstanding the 
objections of the 
other parties

2021 ICC Rules

A non-party may be 
joined, if it “accepts 
the constitution of 
the arbitral tribunal 
and agrees to the 
Terms of Reference” 
of the arbitration

Level of 
compromise 
to party 
autonomy

5  CJD at [52] 
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Joinder and consolidation 

As the Court in CJD noted, an alternative to joinder was 
for D1 to commence separate arbitration against D2, and 
then apply to consolidate these proceedings with the 
earlier arbitration. Consolidation would be most suitable 
in multi-contract situations, such as where a claimant 
wishes to pursue multiple respondents under separate 
but related agreements in a single set of proceedings, 
or where a respondent seeks contribution from persons 
not party to the agreement under which the existing 
arbitration was commenced. Joinder might not be 
available in such situations, if the applicable institutional 
rules restrict joinder to those who are party to the 
arbitration agreement, or where the proposed joinder 
party’s consent is required but cannot be obtained. 

The ability to consolidate is however  
subject to its own set of requirements  
and challenges. 

Most fundamentally, there must be an arbitration 
agreement between the applicant and the third person 
– consolidation is clearly not an option where there is no 
arbitration agreement and hence no basis to arbitrate 
with the relevant third persons at all. This was the case 
in PT First Media, where the applicants had no extant 
arbitration agreement with the joinder parties. In such 
circumstances, the applicant’s only options would be 
to secure the third person’s consent to joinder (which 
would be rare in practice), or else to pursue the third 
person for contribution through the courts. In the 

latter scenario, an added complication is that if the 
subject matter of the litigation is closely related to and/
or depends on the outcome of the earlier arbitration, 
the third person (who would be the defendant in the 
litigation) might be able to obtain a “case management 
stay” of the court proceedings pending the outcome 
of the arbitration, in the interest of streamlining the 
proceedings and avoiding conflicting decisions.6 

Consolidation is also subject to the 
requirements of the applicable  
institutional rules. 

Most rules require a certain degree of nexus between 
the arbitrations to be consolidated, such as that the 
claims in both arbitrations are made under the same 
agreements or arise from the same legal relationships7. 
There are also timing requirements – the LCIA and SIAC 
Rules permit consolidation only where the Tribunal in at 
least one of the arbitrations has yet to be constituted, 
unless the constitution of the Tribunals in both 
arbitrations are the same. Even after these threshold 
requirements are met, most institutional rules confer on 
the Tribunal a wide discretion to take into account all 
relevant circumstances8 – typical considerations include 
how closely related the subject matter of the arbitrations 
are, how advanced a stage each of the arbitrations are 
at, and the impact that the third person’s involvement 
would have on the other parties. Indeed, many of the 
discretionary considerations would be common to both 
joinder and consolidation, in that both applications 
require the Tribunal to weigh the relative benefit of 

having all related issues determined in a single set of 
proceedings, against the disruption and prejudice that 
might come from introducing a new party and new 
issues midway in the existing arbitration. Typical factors 
a Tribunal would consider in exercising its discretion 
to consolidate or to grant a joinder application include 
the existence of common questions of law and fact, 
the risks of conflicting awards or inconsistent results, 
procedural efficiencies, and any possible prejudice to 
the parties9.

Where joinder and consolidation are both 
technically available, the choice as between 
the two options might come down to a matter 
of cost and procedural efficiency. 

Generally speaking, the consolidation route would tend 
to be more costly as the applicant would have to incur 
the cost of a separate set of arbitration proceedings, 
including preparing a fresh Notice of Arbitration and 
possibly pleadings, paying the relevant administrative 
fees and deposits, and the general cost of participating 
in two sets of proceedings pending any consolidation 
– a cost which would not feature in the joinder 
scenario given that there would only be a single set of 
proceedings. That said, the cost could be even higher 
and proceedings even more protracted if the joinder 
application is rejected, and the applicant is left with no 
choice but to pursue consolidation as an alternative (as 
was the case in CJD). 

6  Tomolugen Holdings Ltd and another v Silica Investors Ltd and other appeals [2016] 1 SLR 373 at [188], Rex International Holding Ltd and another v Gulf Hibiscus Ltd [2019] 2 SLR 682 at [11]

7  See Rule 8.1(b) and (c) of the 2016 SIAC Rules; Article 28.2(b) and (c) of the 2018 HKIAC Rules; Article 22.7 of the 2020 LCIA Rules; Article 10(b) and (c) of the 2021 ICC Rules; and Article 4(1) of the 2012 Swiss Rules

8  Article 10 of the 2021 ICC Rules; Rule 8.4 of the 2016 SIAC Rules; and Article 4(1) of the 2012 Swiss Rules 

9  Born, G. B. (2020), International Commercial Arbitration, Third Edition, Kluwer Law International, p.2792
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Objecting to joinder

A proposed joinder party who objects to the joinder 
should state its objections expressly and clearly, to 
avoid any argument that it had, by its conduct, tacitly 
consented to the joinder. This is less of a concern 
where the applicable rules (as in the 2014 LCIA Rules) 
stipulate that consent to joinder must be in writing – in 
CJD, the applicant’s argument that D2 had consented 
to the joinder by conducting itself as if it were a rightful 
party to the arbitration, was given short shrift since the 
2014 LCIA Rules require consent to be written. However, 
where the applicable rules do not stipulate a particular 
form of consent (as in the SIAC and HKIAC Rules), it is 
technically possible for silence to amount to consent. 

Further, the objecting party should clearly frame its 
objections as a plea that the Tribunal lacks jurisdiction, 
and ensure that it makes the plea within the time limit 
for challenging the Tribunal’s jurisdiction, i.e., not later 
than at the submission of the statement of defence 
under Art 16(2) of the UNCITRAL Model Law. Doing 
so would bring the objection within the framework for 
mounting jurisdictional challenges under s 10 of the 
IAA, and with that, the ability to appeal the Tribunal’s 
decision under the s 10 procedure for bringing 
jurisdictional challenges. If the proposed joinder 
party simply frames its objection as non-consent to 
joinder without more, and if the Tribunal then grants 
the joinder application, there is a risk that the joinder 
party might be found not to have raised a plea of lack 
of jurisdiction in time or at all, and consequently be 

unable to take advantage of the appeal mechanism 
under Art 16 of the Model Law. The Singapore Courts 
have stated that a plea of lack of jurisdiction need 
not be made in any particular form – in CJD, D2’s 
having “rejected and resisted” the joinder application 
and stating that the Tribunal “had no jurisdiction” was 
sufficient10; in an earlier case, writing to the Tribunal to 
state that the parties had reached a settlement and no 
longer needed to proceed with the arbitration was also 
found to be “equivalent to objecting to the Tribunal’s 
continued jurisdiction”11. However, it would be best for 
a party objecting to joinder to frame its objections as a 
rejection of the Tribunal’s jurisdiction as unequivocally 
as possible. 

It should be noted that once the proposed joinder party 
has raised its objections, and if the Tribunal nonetheless 
grants the joinder, the objecting party is not obliged 
to mount a challenge to the Tribunal’s jurisdiction 
under Art 16 of the Model Law. It can take no further 
part in the arbitration, and seek to challenge the 
Tribunal’s jurisdiction in having purported to join it to 
the arbitration only at the point of resisting enforcement 
of any arbitral award against it. This was the approach 
taken by the joinder parties in PT First Media, which 
precipitated the Court of Appeal’s landmark decision 
confirming that a jurisdictional challenge under Art 16 
exists as a separate remedy from its prerogative to resist 
the enforcement of an award on jurisdictional grounds. 
A respondent (including one who has become party 
to the arbitration through joinder), is entitled to take 
advantage of either or both. 

10 CJD at [30]-[32] 

11 Rakna Arakshaka Lanka Ltd v Avant Garde Maritime Services (Pte) Ltd [2019] SGCA 33 at [56] – see our writeup on this case here

Conclusion 

In summary, the Singapore Courts have once 
again reaffirmed the importance of party 
autonomy in arbitration. What this means for 
those who anticipate being on either side of a 
joinder application is that they should carefully 
consider the joinder provisions of the applicable 
institutional rules, and either select the set 
of rules most suitable for their purposes, or 
draft bespoke arbitration clauses to provide for 
deviations from those rules.

https://www.linklaters.com/en/insights/publications/asia-news/asia-dispute-resolution/2019/boycotting-an-arbitration-is-it-an-option
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