
 
 

ANA Section 230 

Big picture  
Advertisers find themselves at a critical juncture where new legislation may rapidly reshape the industry. Advertisers have a 
daunting challenge ahead, and to get there with a unified solution, here are four principles to consider:  

• First, actively listening is not inaction. Thoughtful dialog and consensus building will be keys to meaningful 
legislation in a fractured political climate. 

• Second, behave moderately. 

• Third, follow your customers. What do they care about?  

• Fourth, keep your eye on the prize: The greatest innovation of digital marketing has been to enable greater and 
more precise audience reach and, potentially, measurement. To continue doing this as responsible data stewards, 
our general perspective is that – if you had one dollar to spend on either (1) “fixing” Section 230 or (2) striving for a 
national federal privacy legislation and tools brands can use to address the myriad of state privacy regulations – 
privacy should take priority.  

With that in mind, Section 230 remains a hot subject for current legislative activity. Proposals range from repealing Section 
230 immunity altogether to eliminating immunity for certain types of alleged offenses, and imposing conditions on immunity 
like beefed-up content moderation and consumer complaints processes (see summaries of current legislative proposals 
below).  

Businesses looking to weigh on the legislative process should consider the following areas of potential advocacy: 

• Liability standards – liability standards range 
from strict liability (as exists in certain product 
defect cases and other tort scenarios) to 
publishers’ limited liability for certain defamatory 
content regarding public figures. A reasonable 
liability standard in this case would likely fall 
somewhere between these extremes. 

• Consumer and brand remedies – damages for 
online content often defy precise calculation, so 
how should damages be measured? In deceptive 
advertising cases between competing brands, 
aggrieved parties are sometimes awarded a 
multiple of the money spent on the at-fault 
competitor’s campaign. Might this suggest a 
reasonable metric? Regardless, effective 
damages generally must be high enough 
(individually or in the aggregate) to change 
behavior, rather than becoming an acceptable 
cost of doing business.  

• Industry self-regulatory solutions – 
organizations such as the NARB, NAD, and 
CARU have received accolades for their 
innovative and impactful approaches. What 
solutions might be offered from an industry self-
regulatory perspective?  Key to success of any 
self-regulatory regime, however, is a meaningful 
threat that non-compliance will result in regulatory 
intervention, e.g., the FTC.  Sadly, in recent 
years, the FTC has done less and less to address 
non-compliance with NAD and CARU decisions.  
That must be addressed in any self-regulatory 
solution. 

• Unintended consequences for competition 
and innovation – regulation has the power to 
raise barriers to entry, impact competition and 
innovation, and solidify control by market leaders.  
Balancing the interests of the dominant players 
with new entrants and robust competition is a 
challenge that needs to be factored in to any 
regulatory solution. 

Summary of Section 230 Immunity 
Section 230 of the Communications Decency Act (“Section 230”) is generally interpreted as protecting internet service 
providers from liability for content provided by third parties. The scope and purpose of that immunity have been debated, on 
and off, for the last 25 years, but the key statutory language is found at Section 230(c): 

• Section 230(c)(1), "Treatment of publisher or speaker," states that "no provider or user of an interactive computer 
service shall be treated as the publisher or speaker of any information provided by another information content 
provider." 
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• Section 230(c)(2), subtitled "Civil liability," states that "no provider or user of an interactive computer service shall be 
held liable on account of [their attempts to restrict or censor obscene content and to enable users to do the same].” 

Current Challenges to Section 230 and Efforts to Amend It 

Modifying Section 230 (Section 230) of the Communications Decency Act is top of mind on both sides of the aisle this term. 
The release of the so called “Facebook Files” has added fuel to the already incendiary and contentious issue. Earlier this 
month, the House Energy and Commerce Subcommittee on Communications and Technology held a highly publicized 
hearing titled “Holding Big Tech Accountable: Targeted Reforms to Tech’s Legal Immunity,” where the latest proposals to 
modify Section 230 were reviewed. Surveying the field, it looks as though the current Congress is united in the belief that 
urgent action is needed to reform the law – though their proposals for doing so often differ remarkably. Going forward, 
industry participants should keep abreast of the latest legislative proposals and should track how this legislation is likely to 
impact business operations and related legal risk. 

Below, we have summarized some of the most important current proposals. 

Important Section 230 Legislation Before Congress. 

Since the start of 2021 alone, there have been at least 17 bills that seek to significantly amend or even repeal Section 230 
immunity. The following is a survey of a handful of key provisions: 

Updated version of the Curbing Abuse and Saving 
Expression in Technology (CASE-IT) Act 

• Sponsorship: Republican 

• Current status: Referred to House Committee on 
Energy and Commerce 

• Summary: This bill updates the 2019-2020 
CASE-IT Act. If adopted, CASE-IT would require 
that a company seeking to claim Section 230 
immunity “creates, develops, posts, materially 
contributes to, or induces another person to 
create, develop, post, or materially contribute to 
illegal online content.” Companies with “market 
dominance” would also be required to adhere to 
content moderation policies consistent with the 
First Amendment. 

SAFE TECH Act (house and senate companion bills) 

• Sponsorship: Democrat (House and Senate) 

• Current Status: Referred to the House Committee 
on Energy and Commerce 

• Summary: Both the House and Senate versions 
of the SAFE TECH Act would eliminate Section 
230 as a defense in cases related to ads or other 
paid content and in cases brought under federal 
and state laws related to civil rights, antitrust, 
wrongful death laws, and other statutory rights. 
Companies would also be prohibited from citing 
Section 230 to avoid claims for injunctive relief 
where they fail restrict or prevent dissemination of 
materials that would cause “irreparable harm.” 

SAFE TECH would also require companies that 
wish to cite Section 230 to affirmatively prove that 
they satisfy the factual conditions that would 
entitle them to Section 230 immunity. 

Bipartisan Platform Accountability and Consumer 
Transparency (PACT) Act 

• Sponsorship: Sens. Brian Schatz (D-Hawaii) and 
John Thune (R–South Dakota) 

• Status: Read twice and referred to the Senate 
Committee on Commerce, Science, and 
Transportation; no longer active 

• Summary: PACT would require platforms seeking 
to avail themselves of Section 230 immunity to 
publish a qualifying acceptable use policy and 
take steps to rapidly review and remove illegal or 
policy-violating content. It would also require that 
platforms establish call centers and an email 
directory to process corresponding user 
complaints. Depending on monthly active users 
and revenue, smaller businesses would be 
subject to less strict requirements. 

Various Repeal Efforts 

• Additionally, there are numerous bills from 
Republican legislators that seek to repeal Section 
230 in its entirety. For example, see A bill to 
repeal Section 230 of the Communications Act of 
1934 (Sponsor: Sen. Lindsey Graham (R–South 
Carolina); Co-sponsors: Sens. Josh Hawley, (R-
Missouri), Marsha Blackburn (R-Tennessee). 

 

If you have any questions, feel free to contact either Gerry Stegmaier (gstegmaier@reedsmith.com, tel: 202-414-
9228) or Douglas Wood (dwood@reedsmith.com, tel. 201-745-7843.) 


